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PER CURI AM

Noe Escalera pled guilty to unlawfully entering the
United States after deportationin violation of 8 U S. C. § 1326(a),
(b)(2) (2000). He was sentenced to forty-eight nonths in prison.
Escal era appeal s, claimng his sentence was i nposed i n viol ation of

United States v. Booker, 125 S. C. 738 (2005). W affirm his

convi ction and sentence.

In Apprendi v. New Jersey, 530 U.S. 466, 490 (2000), the

Court held that “[o]ther than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond a

reasonabl e doubt.” This exception originated in Al nendarez-

Torres v. United States, 523 U. S. 224, 233-35 (1998), in which the

Suprene Court held that the governnent did not need to allege in
its indictment or prove beyond reasonabl e doubt that a defendant
had prior convictions for a district court to use those convictions
for purposes of enhancing a sentence.

In United States v. Booker, 125 S. C. 738, 756 (2005),

the Suprenme Court reaffirmed Apprendi, holding that “[a]ny fact
(other than a prior conviction) which is necessary to support a
sent ence exceedi ng t he maxi mum aut hori zed by the facts established
by a plea of guilty or a jury verdict nust be admitted by the
defendant or proved to a jury beyond a reasonable doubt”. W

recently held in United States v. Washi ngton, 404 F.3d 834, 842-43




(4th Cr. 2005), that not all prior convictions fall within the
Apprendi  exception franework. Applying the Suprene Court’s

decision in Shepard v. United States, 125 S. C. 1254 (2005), we

found that relying on facts outside the indictnment in order to
conclude a prior conviction for burglary was a crine of violence
that enhanced the defendant’s offense level was plain error.

However, Escalera’ s case is distinguishable. In United States v.

Pierce, 278 F.3d 282, 286 (4th Cr. 2002), we held that the offense
of taking indecent |iberties with a child falls within the federal
definition of a crine of violence as a matter of law. Thus, there
was no need for the district court to | ook at facts outside of the
indictment in the case. Accordingly, we affirm Escalera’s
conviction and sentence. W dispense with oral argunent because
the facts and | egal contentions are adequately presented in the
materials before the court and argument would not aid the

deci si onal process.
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